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Agency for Toxic Substances and Disease Registry in the
above-captioned matter. Kindly acknowledge receipt.

/?
Very truljpwours, J

GJW/emw
Enclosure

CERTIFIED MAIL
Return Receipt Requested

cc: Office of Health Assessment (w/enc.)
Otis Bowen, Director (w/enc.)

/James M. Seif, Administrator (w/enc.)
Joseph Donley, Esquire (w/enc.)
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BEFORE THE UNITED STATES
PUBLIC HEALTH SERVICE

IN RE:
PETITION FOR HEALTH ASSESSMENT

WESTINGHOUSE ELECTRIC CORPORATION
PLANT SITE RELEASES DOCKET NO:
GETTYSBURG, PA

NATIONAL PRIORITIES LIST
NO. U2-2-60

PETITION TO THE ADMINISTRATOR
OF THE AGENCY FOR TOXIC SUBSTANCES
______AND DISEASE REGISTRY_______

1. The individuals listed on Exhibit "A", attached hereto

and made a part hereof by reference, bring this Petition by their

counsel, Gerald J. Williams, Slap, Williams & Cuker, 960 One Franklin

Plaza, Philadelphia, PA 19102.

2. This petition is brought pursuant to Section

104(i)(6)(B) of the Comprehensive Environmental Response,

Compensation, and Liability Act of 1980, PL 96-510 ("CERCLA"), as

amended by the Superfund Amendments and Reauthorization Act of 1986

(hereinafter "SARA").

3. Petitioners are individuals who have been exposed to

hazardous substances, for which the probable source is a release or

releases from the facility maintained by Westinghouse Electric

Corporation, 1200 Biglerville Road, Gettysburg, PA.

4. The hazardous substances to which petitioners and their

neighbors have been exposed include, but are not limited to,



trichloroethylene, 1,1,1-trichloroethane, methylene chloride,

trichlorofluoromethane, 1,1-dichloroethane, 1,2-dichloroethylene,

dichloroethylene, dichloroethane, and chloroform.

5. The hazardous substances to which petitioners have been

exposed have been released from the Westinghouse facility in the

course of Westinghouse's use, storage, handling, and disposal of

chlorinated solvents, and other toxic substances.

6. That such releases occurred from the facility was

determined by the Court in Fishel v. Westinghouse, C.A. No. 85-0216,

United states District Court, Middle District of Pennsylvania. A

true and correct copy of the Court's opinion is attached hereto as

Exhibit "B".

7. The releases have been to surface and groundwater,

through the air. Air emissions have occurred through Westinghouse's

prior operation of a vaporizing degreaser and its current operation

of an air stripping tower designed to volatize organic contaminants

present in groundwater in the vicinity.

8. Pursuant to CERCLA, the Westinghouse facility was

included on the National Priorities List with a designated

identification number NPL-U2-2-60.

9. The United States Environmental Protection Agency has

estimated the population potentially at risk from the releases of

hazardous substances by Westinghouse to include all those served by

groundwater wells within a three-mile radius of the site. This
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population, numbering over eleven thousand people, includes

petitioners.

10. Pursuant to Section 106 of CERCLA, the Environmental

Protection Agency issued an Order dated 3/22/84 requiring

Westinghouse to take certain remedial actions in and around its

facility. None of these actions has been sufficient to eliminate the

contamination of plaintiffs' environment, releases from the facility

have continued, and the contamination plume emanating therefrom has

continued to spread.

11. Laboratory tests have confirmed the presence of

volatile organic contaminants in the groundwater servicing the

properties owned and/or occupied by petitioners. Many of these tests

are in the possession of the U.S. EPA, and the Pennsylvania

Department of Environmental Resources. Others are in the possession

of petitioners' counsel, and will be made available to the Agency.

12. To date, no governmental or private entity has tested

the .air in, on, or around petitioners' properties, but, for the

reasons set forth in paragraph 7, supra, petitioners believe that

their air is or has been contaminated with volatile organic

chemicals.

13. To varying degrees, petitioners have experienced

symptoms associated with the substances released from Westinghouse's

facility. These symptoms include dermatological problems, cardiac
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arrhythmias, respiratory problems, cancer, liver dysfunction, nause

vomiting, irritation of the skin and eyes, and other problems.

14. The hazardous substances to which petitioners have been

exposed put them at an increased risk of incurring future diseases

including, but not limited to, cancer.

WHEREFORE, Petitioners ask the Administrator:

(a) promptly to perform a health assessment pursuant

to Section 104(i)(6) of CERCLA;

(b) to perform the health assessment for the

population residing within a three-mile radius of the Westinghouse

facility, with designation of appropriate sub-populations;

(c) to include in the health assessment data generated

by the monitoring and testing of the air in, on, and around

petitioners' property, laboratory data regarding the groundwater

servicing plaintiffs' property, and analysis of the soil in and

around the facility;

(d) to address the purposes of a health assessment as

set forth in Section 104(i)(6)(b) of SARA, to wit:

(i) assessing the need to conduct pilot health

and/or epidemiological studies in the area;

(ii) establishing a registry of exposed persons

under Section 104(i)(8);

(iii) recommending to the Administrator of EPA that

a higher priority be assigned to the site;



*»

(iv) initiating a health surveillance program for

Petitioners and the affected population, including, but not limited

to, periodic medical testing and establishing a mechanism to refer

for treatment individuals within the population who are screened

positive for diseases associated with the hazardous substances to

which they have been exposed.

Respectfully,^

Date 7 / 9s5 J/Wi
rney' for Petitioners

AR20GID5



CERTIFICATE OF SERVICE

Barry L. Johnson, Associate Administrator
Agency for Toxic Substances and
Disease Registry
Center for Disease Control
1600 Clifton Road, NE
Atlanta, GA 30333

Office of Health Assessment
Agency for Toxic Substances and
Disease Registry
Center for Disease Control
1600 Clifton Road, NE
Atlanta, GA 30333

Otis Bowen, Director
United States Public Health Service
Hubert Humphrey Building
Room 615F
Washington, DC 20201

James M. Self, Administrator
U.S. Environmental Protection Agency
Region III
841 Chestnut Street
Philadelphia, PA 19106

Joseph Donley, Esquire
Kittredge, Kaufman & Donley
421 Chestnut Street
Fifth Floor
Philadelphia, PA 19106
Attorney for Westinghouse Electric Corporation
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EXHIBIT "A"

Charles and Edith Mundy
540 Boyd's School Road
Gettysburg, PA 17325

Mr. and Mrs. Donald Carver
Donald L. Carver, Jr.
Michael D. Carver
Debra M. Carver Sheads
Vicki A. Carver
Lawrence Carver
1310 Biglerville Road
Gettysburg, PA 17325

Mr. and Mrs. Walter Nickels
690 Boyd's School Road
Gettysburg, PA 17325

Mr. and Mrs. Franklin Felt
Lisa A. Felt
1260 Biglerville Road
Gettysburg, PA 17325

Mr. and Mrs. Victor Olswfski
1133 Biglerville Road
Gettysburg, PA 17325

Mr. and Mrs. E. Mark Punchard, Sr.
E. Mark Punchard, Jr.
Stephanie E. Punchard
80 Maple Avenue
Gettysburg, PA 17325

Mr. and Mrs. Herman Redding
Jame M. Redding
Herman Redding, Jr.
Anthony D. Redding
William J. Redding
Melissa H. Redding
1270 Biglerville Road
Gettysburg, PA 17325

Mr. and Mrs. Matthew O'Brien
Matthew Michael O'Brien
Meghan Kathleen O'Brien
663 Boyd's School Road
Gettysburg, PA 17325
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Mr. and Mrs. Harold E. Hess
1255 Biglerville Road
Gettysburg, PA 17325

Mr. and Mrs. Russell Potter
Diana Mae Potter
1139 Biglerville Road
Gettysburg, PA 17325

Mr. and Mrs. Charles J. Marass
1250 Biglerville Road
Gettysburg, PA 17325

Mr. and Mrs. Gary Cassatt
679 Boyd's School Road
Gettysburg, PA 17325

Mr. and Mrs. Kenneth E. Gebhart
95 Table Rock Road
Gettysburg, PA 17325

Mr. and Mrs. Charles Glatfelter
36 Apple Avenue
Gettysburg, PA 17325

Mr. and Mrs. Glenn C. Naugle
170 Miller Road
Gettysburg, PA 17325

Edwina Arnold
Jason Arnold
639 Red Patch Avenue
Gettysburg, PA 17325

Joseph C. Becker
Margaret A. Becker
60 Cedar Avenue
Gettysburg, PA 17325

Gail Harris
Linda S. Boss
Bruce A. Ferrara
Jeanine M. Harris
Jennifer A. Harris
40 Cedar Avenue
Qettysburg, PA 17325
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Duane Botterbusch
Karen E. Botterbusch
Benjamin Botterbusch
Diana Layser
Emily Layser
90 Table Rock Road
Gettysburg, PA 17325

Peggy Breighner
530 Boyd School Road
Gettysburg, PA 17325

Charles Bridendolph
Patricia Bridendolph
Lori J. Bridendolph
Jamie Bridendolph
Kimberley Bridendolph Tomassini
1123 Biglerville Road
Gettysburg, PA 17325

Nancy Bright
John D. Bright
Dorenea Bright
John Bright, Jr.
765 Boyds School Road
Gettysburg, PA 17325

George Coleman
Dorothy Coleman
Larry Coleman
Alleen Coleman
Norma Hess
Kenneth Hess
Helen coleman
Elizabeth Kriel
Donald Kriel
William Coleman
Janet Coleman
Richard Coleman
Beatrice Coleman
John Coleman
1230 Biglerville Road
Gettysburg, PA 17325

Hugh Colgan
Susan Colgan
Lucy Colgan
745 Boyd School Road
Gettysburg, PA 17325
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William Coston
Jean Coston
240 Table Rock Road
Gettysburg, PA 17325

Harvey C. Gastley
Marian Gastley
Connie Gastley
224 Table Rock Road
Gettysburg, PA 17325

Lenus L. Geesey
Wanda G. Geesey
Pamela S. Geesey
26 Table Rock Road
Gettysburg, PA 17325

Kathleen Green
Marguerite Furney
Charles MacPherson
Donna Shriner
Donald Shriner
Steve Rudisill
909 A Biglerville Road
Gettysburg, PA 17325

Donald C. Gulden
Ruth H. Gulden
951 Biglerville Road
Gettysburg, PA 17325

Keith R. Gulden
Brenda Shaffer
Luke Shaffer
25 Apple Avenue
Gettysburg, PA 17325

William Harness
Vilma Harness
88 Table Rock Road
Gettysburg, PA 17325

Greg Hess
Rebecca Hess
1245 Biglerville Road
Gettysburg, PA 17325

Kenneth Hess
Norma A. Hess
550 Boyd School Road
Gettysburg, PA 17325
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Ray N. Jury, Jr.
Arlene J. Jury
44 Table Rock Road
Gettysburg, PA 17325

Roland Kime
Kathryn Kime
43 Cedar Avenue
Gettysburg, PA 17325

John Lauer
Peggy Lauer
John Lauer II
Wendy Lauer
919 Biglerville Road
Gettysburg, PA 17325

Gerry McKim
Sheila McKim
Michelle McKim
Gerald McKim, Jr.
97 Table Rock Road
Gettysburg, PA 17325

Charles W. MacPherson
909 C Biglerville Road
Gettysburg, PA 17325

Linda Merry
50 Cedar Avenue
Gettysburg, PA 17325

Nancy Pittman
Walter Pittman
Katie Pittman
28 Maple Avenue
Gettysburg, PA 17325

Charles Pyatt
Colleen Pyatt
Nathan Pyatt
20 Cedar Avenue
Gettysburg, PA 17325

Victor Re
Diane Re
Judy Re
Matthew Re
849 Biglerville Road
Gettysburg, PA 17325
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Claude Rudisill, Jr.
Mary K. Rudisill
1314 Biglerville Road
Gettysburg, PA 17325

Steven Rudisill
Tammy L. Rudisill
Christopher Rudisill
Melissa Rudisill
90 Fairmont Road
Biglerville, PA 17307

Donna Shriner
Donald Shriner
909 Biglerville Road
Gettysburg, PA 17325

Charles Shriver
Jennie Shriver
28 Table Rock Road
Gettysburg, PA 17325

Ada (Tina) Spahr
Anthony Spahr
1235 Biglerville Road
Gettysburg, PA 17325

Glenn E. Swope
Francis K. Swope
903 Biglerville Road
Gettysburg, PA 17325

Walter E. Toddes, Jr.
Catherine M. Toddes
1325 Biglerville Road
Gettysburg, PA 17325

Steven Wiley
Michele Wiley
50 Maple Avenue
Gettysburg, PA 17325

Herbert Wirth
Helen Wirth
960 Biglerville Road
Gettysburg, PA 17325

Vernon Clapper
Thalia Clapper
45 Maple Avenue
Gettysburg, PA 17325
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Donald Kriel
Betty Kriel
Helen Coleman
1225 Biglerville Road
Gettysburg, PA 17325

Jacques LeClair
Helen LeClair
Karrie LeClair
Aimee LeClair
Thomas LeClair
Rebecca LeClair
Jody LeClair
472 Boyd School Road
Gettysburg, PA 17325
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

DOUGLAS FISHEL, SR., et al.,
Plaintiffs

vs. : CIVIL ACTION NO. 85-0216

WESTINGHODSE ELECTRIC
CORPORATION, et al.,

Defendants • : F" I L. E D
HARRJSBURG, PA,

M E M O R A N D U M OCT" 0 i 1985

DONALD Rĵ aERRY, CLERK
pep 7\ /ffn

I. Introduction •' CK> •-y'T n'-V •••••••.
——————— v 5>£PUTY CLERK

Defendant, Westinghouse Electric Corporation

(Westinghouse), has filed a motion to dismiss. The numerous

plaintiffs in this action oppose that motion and_ have filed

own motion for partial summary judgment. Plaintiffs are

neighbors of Westinghouse1s plant in Gettysburg, Pennsylvania,

and of sites used by defendant, Frederick M. Shealer, to dispose

of industrial wastes generated_ at the.Gettysburg plant. The

complaint alleges, inter alia, violations of the Comprehensive

Environmental Response Compensation and Liability Act of 1980, 42

U.S.C. §9601 et seq. (CERCLA), the Resource Conservation and

Recovery Act of 1976, 42 U.S.C. §6901 et seq. (RCRA), and the

Clean Water Act of 1977, 33 U.S.C. §1251 et seq. (CWA), in

connection with the disposal of the wastes.

EXHIBIT "B1
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II. Discussion

A. Procedural Aspects of the Motions.

Before turning to the merits of the motions, we will

address some procedural aspects raised by defendant. First, as

defendant correctly points out, because it has submitted an

affidavit in support of its motion to dismiss, we should treat

that motion as a motion for summary judgment. See Fed. R. Civ.

P. 12(b). Defendant also points out some defects in plaintiffs'

motion. It argues that the exhibits and affidavit submitted by

plaintiffs in support of their counter-motion for summary

judgment are defective in the following respects. The documents,

consisting of governmental reports and letters concerning the

various sites, allegedly cannot be considered because they were

not authenticated. Plaintiffs have cured that defect in their

reply brief, however, by submitting affidavits from appropriate

governmental officials, attesting to their authenticity and that

they are copies of official reports.

Defendant, next argues that the affidavit of Michael C.

Havener, plaintiffs' expert, is defective because: (1) he makes

legal conclusions on ultimate issues; (2) he invades the fact

finders' role by actually weighing the evidence; (3) his

conclusions are often tentative and not based upon any standard

of reasonable scientific certainty and; (4) generally, expert

opinion should not form the basis of a summary judgment motion.
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Some of these objections are well taken but we believe

that we do not have to rely upon the affidavit at. all to read̂ B̂

the merits of plaintiffs' motion. The affidavit simply

summarizes the findings of the investigators- of the sites and

Havener has not brought his expertise to bear on the case.

Defendant does not contest the accuracy of the documents and we

will rely upon the Havener affidavit solely as a guidepost to the

information contained in the reports which can be considered

substantive evidence. See Fed. R. Evid. 803(6), (8).

We turn now to the -merits of the motions.

B. Plaintiffs Do Not Need Prior Governmental Aooroval to Assert
a CERCLA Claim.

The CERCLA claim against Westinghouse is predicated

upon 42 U.S.C. §9607 ( a) ( 2) , ( 3) and 4(B) which provides, in ^^

pertinent part, as follows: " ' ^^

(2) any person who at the time of disposal
of any hazardous substance owned or operated
any facility at which such hazardous
substances were disposed of,

(3) any person who, by contract, agreement
or otherwise arranged with a transporter for
transport for disposal or treatment, of
hazardous substances owned or possessed by
such person, by any other party or entity, at
any facility owned- or operated by another
party or entity and containing such hazardous
substances, ... shall be liable for —

(B) any other necessary costs of
response incurred by any other person

i
3
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^
." -V

consistent with the national contingency plan .
• • • «

Plaintiffs allege that this section authorizes their

private lawsuit against Westinghouse and other responsible-

defendants for recovery of their response costs. Westinghouse,

conceding that the section creates a private cause of action,

nevertheless, contends that for the recovery to be "consistent

with the national contingency plan," plaintiffs must first ofatair

governmental approval from the federal or state government of

their response costs before seeking recovery from persons made

responsible under CERCLA. (-^

There is a split of authority in the district courts

concerning this issue. Some courts have held that governmental

approval of the private party's plan for cleaning up the

hazardous wastes is necessary prior to bringing suit. See, e.g.,

Artesian Water Co. v. Government of New Castle County, 605

F.Supp. 1348 (D. Del. .1985) (requiring governmental approval for

long term remedial action); Bulk Distribution Centers," Inc. v.

Monsanto Co., 589 F.Supp. 1437 (S.D. Fla. 1984); Wickland Oil

Terminals v. Asarco, Inc., 590 F.Supp. 72 (N.D. Cal . 1984).'

Others have held that such prior approval is not necessary. See

(^ The "national contingency plan" (NCP) is found at 40 C.F.R.
§300 et seq. It was promulgated by the Environmental Protection
Agency (EPA) , pursuant to delegated authority from the President,
to establish guidelines for appropriate responses to
environmental hazards. See 40 C.F.R. §§300. 1, 300.2.

4
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Pinole Point Properties, Inc. v. Bethlehem Steel Corp., 596

F.Supp. 283 (N.D. Cal. 1984); Homart Development Co. v.

Steel... Corp. , 22 Env ' t Rep. Cas . (BNA) 1357 (N.D. Cal. 1984).

Courts that have required prior government approval

have generally relied upon provisions in the NCP detailing

appropriate governmental action in connection with a hazardous

waste site as well as general policy considerations leading the

court to conclude that the .government should be involved in any

response action, governmental or. private. Bulk Distributions'

Centers is illustrative. There, the court noted that, in dealim

with the release of a hazardous substance, the "lead agency"

(federal or state) must make a preliminary assessment of the

release, 40 C.F.R. §300.64, and that the agency continues under

the regulations to have an active role in developing a respon

to the problem.- Further, the court reasoned that, in its vie

[Tjhe only practical way to safeguard the
public's interest, while fairly mediating the
the competing concerns of the parties
potentially responsible for cleaning up the
release, is for the government to approve the
clean-up proposal before it is implemented by
the private parties.'
The government certainly is in a better

position than are private parties to pass
judgment on the efficacy of a clean-up
proposal. To begin with, state or federal
environmental agencies possess scientific and
technological sophistication, along with an
appreciation of the problems arising from
hypertechnical environmental standards.
Additionally, the clean-up proposal must
comply with laws that the state or federal
governments enforce, so it follows that their

AR200I18
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approval of a plan would be desirable to
reduce a party's exposure to liability. See
generally- Ada-Cascade Watch Co. v. Cascade
Resource Recovery, Inc.,720 F.2d 897 (6th
Cir. 1983).

Id. at 1446 (brackets added).

Homart Development Corp., supra, exemplifies the

opposite position. There, the court concluded that prior

governmental approval was not necessary because CERCLA

contemplated a "dual approach to the cleaning up of hazardous

wastes," 22 Env't. Rep. Gas. at 1367: (1) federally funded

clean-up of waste sites and (2) because federal funds were

limited, private clean-ups funded by lawsuits against private

parties. The liberal purpose of the Act in attempting to clean

up environmental hazards would be fulfilled by permitting private

actions with the question of whether the costs were consistent

with the national contingency plan to be resolved at trial.

The Bulk Distributors approach is not without its

merits but we believe that the courts in Homart Development Corp.

and Pinole Point Properties, Inc., supra, have adopted the better

view. It places the clean up pf hazardous waste sites upon' the

responsible parties without placing a financial burden upon the

government. In this regard, it is significant that prior

governmental approval is only specifically required in the Act

when reimbursement for response costs is sought from the

government. See 42 U.S.C. §9611(a)(2).

AR200II9



D. Plaintiffs' Gave Proper Notice of Their RCRA and CWA^Causes
of Action.

â f̂oSection 7002(a)(l) authorizes a private cause of

under RCRA provided that "[n]o action may be commenced" under

that section "prior to sixty days after the plaintiff has given

notice of the violation ... to any alleged violator.-" 42 U.S.C.

§6972(b)(l). The CWA contains a similar provision. See 33

U.S.C. §1365(b)(1)(A). Defendant contends that the claims under

these Acts should both be dismissed because the combined notice

it received of them was deficient. In support of dismiss-.1 of

the RCRA claims, defendant also cites the notice regulation

contained in 40 C.F.R. §254. For dismissal of the CWA claim,

Westinghouse cites Loveladies Property Owners Ass'n v. Raab, 430

F.Supp. 276 (D. N.J. 1975), aff'd mem. 547 F.2d 1162 (3d Cir.

1976), cert, denied, 432 U.S. 906, 97 S.Ct. 2949, 53 L.Ed.2d J^B

(1977).

Defendant does not contend that plaintiffs violated the

sixty day waiting period; only that substantively the notices

,were deficient. Specifically, Westinghouse complains that

(plaintiffs' allegations are sweeping, nonspecific and fail to set

forth, as required by 40 C.F.R. §254.3(a), the specific permit,

standard, regulation, condition, requirement or order allegedly

(violated, the activity causing the violations, the persons

A072A



D. Plaintiffs' Gave Proper Notice of Their RCRA and CWA'Causes
of Action.

Section 7002(a)(l) authorizes a private cause of actic

under RCRA provided that "fnjo action may be commenced" under

that section "prior to sixty days after the plaintiff has given

notice of the violation ... to any alleged violator." 42 U.S.C.

§6972(b)(l). The CWA contains a similar provision. See 33

U.S.C. §1365(b)(1)(A). Defendant contends that the claims under

these Acts should both be dismissed because the combined notice

it received of them was deficient. In support of dismissal of

the ECRA claims, defendant also cites the notice regulation

contained in 40 C.F.R. §254. For dismissal of the CWA claim,

Westinghouse cites Loveladies Property Owners Ass'n v. Raab, 430

F.Supp. 276 (D. N.J. 1975), affd mem. 547 F.2d 1162 (3d Cir.

1976), cert, denied, 432 U.S. 906, 97 S.Ct. 2949, 53 L.Ed.2d 1077

(1977).

Defendant does not contend that plaintiffs violated the

sixty day waiting period; only that substantively the notices

were deficient. Specifically, Westinghouse complains that

plaintiffs' allegations are sweeping, nonspecific and fail to set

forth, as required by 40 C.F.R. §254.3(a), the specific permit,

(standard, regulation, condition, requirement or order allegedly

'iolated, the activity causing the violations, the persons
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responsible for the violations, and the dates of the

violations.(2)

In construing the statutory notice provisions, we are

guided by Proffitt v. Commissioners, Township of Bristol, 754

F.2d 504 (3d Cir. 1985). There, discussing the notice provisions

at issue in the case at bar, the Third Circuit Court of Appeals,

1 stated:

The purpose of the sixty-day notice
requirement is to obviate the need for resort
to the courts by prompting either
administrative enforcement of the laws or
voluntary compliance by alleged violators.
See, e.g., Susquehanna Valley Alliance v.
Three Mile Island, 619 F.2d 231, 243 (3d Cir.
1980); Friends of the Earth v. Carey, 535
F.2d 165, 175 (2d Cir. 1976) (construing
identical notice provision of the Clean Air
Act, 42 U.S.C. §7604(b)(1)(A) ) .

Nevertheless, these citizen suit
provisions evince a legislative intent that

— "citizen[s] are not to be treated as
nuisances or troublemakers but rather as
welcome participants in the vindication of
environmental interests." Friends of the
Earth, 535 F.2d at 172. Mindful of this
legislative intent, this and other courts
have consistently held that the sixty-day
notice provisions should be applied flexibly
to avoid hindrance of citizen suits through
excessive formalism. See,, e.g., Pvmatuning _
Watershed Citizens for a Hygienic Environment
v. Eaton, 644 F.2d 995, .996 (3d Cir. 1981)
(per curiam); Susquehanna, 619 F.2d at 243;
Friends of the Earth, 535 F.2d at 175. Thus
in Susquehanna, this court held that the

(2) 40 C.F.R. §135.3, dealing with the notice requirements under
the CWA, is substantially similar although, of course, it
concerns violations of the CWA.

AR200I22
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notice requirement for a citizen suit under '.'̂  .'.-'-•'""'
WPPCA is met by a showing that the defendants
and administrative, agencies had actual notice
of the alleged violations more than sixty.
days before the suit was filed. See 619 F 2d
at 243. ——

Id. at 506.

Plaintiffs' notice, and amendment thereto, sets forth

the locations of the violations, the names of the people seekinc

compensation under RCRA and CWA and the alleged violations of th

Acts, including storing and disposing of hazardous wastes withou

a permit, maintaining an open dump, creating an imminent and

substantial danger to health or the environment, and discharging

pollutants into the navigable waters of the United States withou

a permit. This notice was sent to Westinghouse as a person

responsible for the violations.

We reject out of hand Westinghouse's contention that

the specific regulations should have been mentioned in_ the

-notice. It is sufficient that information easily leading to the

regulations was supplied. As we read the notice, it is arguably

deficient in failing to set forth: (1) the activity alleged to

constitute the violations, and' (2) the dates of the violations.

We must bear in mind, however, that the regulations required the

plaintiffs only to supply "sufficient information to permit the

recipient to identify" these aspect, among others, of the claim.
te_

40 C.F.R. §254.3(a). The EPA and the Pennsylvania Department of

Environmental Resources (DER) had been conducting investigations

10
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of the contaminated sites listed in the notice for many months

prior to the date of the notice. In this context,

had sufficient actual notice of the alleged violations to respond

in an adequate fashion to plaintiffs.1 Accordingly, their claim

of an insufficient notice must be rejected.

E.' Plaintiffs Have Stated a Good Cause of Action Under RCRA For
Violations of the Permit Requirements and Regulations
Promulgated Pursuant to That Act.

Westinghouse next contends that, because it never

intentionally used its plant site as a dump, it did not have to

meet the permit requirement and regulations promulgated to

enforce RCRA in connection with disposal facilities. Conversely,

plaintiffs contend that Westinghouse did, in fact, intentionally

dump hazardous wastes on its Gettysburg plant site along with

some accidental dumping. In addition to cleaning grates used ̂ ^B

its factory over a storm drain leading to the water supply for

neighbors, plaintiffs argue that the above conduct violates RCRA

in respect to hazardous waste facilities and also RCRA open

dumping regulations.

After review of the pertinent statutory sections and

regulations we conclude that plaintiffs have stated a good cause

of action for a hazardous waste facility disposal violation based

upon the storage of solvents on two areas of the plant.

Plaintiffs have failed to make out an open dumping violation or

any violation under RCRA for the use of the storm drain.

11
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Defendant relies upon the affidavit of Kenneth E. Hess

Supervisor of Plant Engineering at the Gettysburg plant. Hess

declares that the plant's wastes are currently shipped for
•'

off-site disposal and that, when they are on the premises, they

are handled in compliance with storage regulations. See 40

C.F.R. §262.34. We agree with plaintiffs that this affidavit is

irrelevant to past violations of RCRA. Westinghouse's current

practice in regard to hazardous wastes has no bearing upon what

it might have done in the past.

The complaint sets forth two areas of misconduct by

Westinghouse at its plant. One was the cleaning of grates over a

storm drain (Complaint, 569); the other was the storage and

eventual leakage of solvents into the ground at two locations on

the plant site. (Complaint, 59, 72, 73). In connection with the

latter conduct, we believe that the allegations of the complaint

'can fairly be read to charge Westinghouse with intentional

disposal of wastes on the site (1172-73) and, hence, the site

comes within the definition of a waste disposal facility.

RCRA requires all waste disposal facilities to have a

permit, see 42 U.S.C. §6925(a), and to abide by the regulations

of the EPA for the operation of a waste disposal facility. See

40 U.S.C. §6924. The pertinent regulation defines a "disposal

facility" as follows:

12
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a facility or part of a facility at which
hazardous waste is intentionally placed into '
or on the land or water, and at which
hazardous waste will remain after closure.

Therefore, Westinghouse1s intentional use of its plant site could

result in its being subject to regulations as a disposal

facility.

We reject plaintiffs' contention that an accidental

discharge of wastes could subject Westinghouse to such regulation

In support of this theory, plaintiffs cite the definition of

"discharge," included in the definition of "disposal," found at

40 C.F.R. §260.10(a) as follows: "the accidental or intentional

spilling, leaking, pumping, emitting, emptying, or dumping of

hazardous waste into or on any land or water." (emphasis added)

While this definition refers to an accidental placing of

hazardous waste on land and water, we believe that the most

pertinent definition is the one ci'ted by defendant for "disposal

facility," which clearly contemplates intentional conduct on the

part of the operator. This construction of the regulations makes

sense, of course, because a person could' hardly be called upon to

obtain a permit for property upon which he does not anticipate

disposing of wastes.

Plaintiffs also assert that Westinghouse violated the

open dumping provision of RCRA. We agree with defendant,

however, that, under the Act, a claim cannot be made for

violations of waste disposal facility regulations and for atf

13
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violation of the open dumping prohibition. RCRA contains the

following definition of "open dump":

The term "open dump" means any facility or
site where solid waste is disposed of which
is not a sanitary landfill which meets the
criteria promulgated under section 6944 of^
this title and which is not a facility for
disposal of hazardous waste. ^

This definition clearly excludes hazardous waste disposal-

facilities from consideration as open dumps. See also 40 C.F.R.

§257.l(c)(8). Because it is not clear, however, whether

Westinghouse maintained a disposal facility at its plant we will

leave the issue open for now and only note that the claims cannot

be brought simultaneously.

Finally, we turn to plaintiffs' contention that the

washing of grates used in the manufacturing process at the plant

over a storm drain on the facility is covered by the RCRA. A

review of the pertinent statutory section and regulations--'

indicates that this type of discharge is not covered by RCRA.

"Hazardous waste" is included within "solid waste." Solid waste

in turn is defined to exclude ."industrial discharges which are
f

point sources subject to permits under section 1342 of Title 33

...." 42 U.S.C. §6903(27). Regulations promulgated pursuant to

the CWA define a "point source" as, in pertinent part: "any

discernible, confined, and discrete conveyance, including but not

limited to any pipe, ditch, channel, tunnel, conduit, well,

discrete fissure, container ... from which pollutants are or may j

14
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be discharged." The drain is obviously within this definitio

and any disposal of industrial wastes through the drain

dealt with under the CWA.

F. The Existence of the Section 106 Order Does Not Bar Any of "
Plaintiffs' RCRA Claims.

Westinghouse contends that the plaintiffs cannot

maintain a private action under the RCRA because of the

outstanding section 106 order, issued by the EPA under CERCLA.

The following RCRA section is pertinent to the argument and deals

with citizens' suits:

(a) In general

Except as provided in subsection (b) or
(c) of this section, any person may commence
a civil action on his own behalf—

(1)(A) against any person ... who is
alleged to be in violation of any permit,
standard, regulation, condition,
requirement, prohibition, or order which
has become effective pursuant to this
chapter; or

(B) against any person ... and
including any past or present generator
... who has contributed.or who is
contributing to the past or present
handling, storage, treatment,
transportation or disposal of any solid
or hazardous waste which may present an
imminent and substantial endangerment to
health or the environment ....

(b) Actions prohibited

SR200I28
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(B) No action may be commenced under
subsection (a)(l)(B) of this section if the
Administrator, in order to restrain or abate
acts or conditions which may have contributed
or are contributing to the activities which
may present the alleged endangerment—

(iv) has obtained a court order ... or
issued an administrative order under
section 106 of [CERCLA] ... pursuant to
which a responsible party is diligently
conducting a removal action, Remedial
Investigation and Feasibility Study (RIFS),
or proceeding with.a remedial action.

In the case of an administrative order
referred to in clause (iv), actions under
subsection (a)CD(B) of this section are
prohibited only as to the scope and duration
of the administrative order referred to in
clause (iv).

42 U.S.C. §6972 (brackets added).

Westinghouse contends that the EPA and DER investigated

its plant site, and four other sites used by defendant, Frederick

Shealer, but the EPA ordered it to perform response actions only

at two of the sites, Hunterstown Road and Shriver's Corner. It

contends that the plaintiffs' .attempt, to force it to perform

further remedial action at its plant site is an attack upon the

scope of the CERCLA order in violation of §6972(b)(2)(B)(iv).

Plaintiffs contend, on the other hand, that because the order is

limited to those two sites, and only to removal of contaminants

from the surface of one site and from a lagoon on the other, they
*

are free to seek enforcement of other remedial options. In their

•< f-
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view, they are not attacking the scope of the order since they

are not seekin-g review of the EPA's order dealing with the

and lagoon. Rather, their concern is directed to subsurface

contamination and its affect upon their drinking water. This is

outside the'scope of the section 106 order and not barred by

section 6972(b)(2)(B)(iv).

The dispute boils down to the meaning of "scope" withir

the statutory section. Does it refer solely to the response

actions ordered by the Agency or does it also include actions the

agency could have required on the part of the responsible party

but did not? The legislative history is of assistance here. The

conference committee report, representing the final statement of

terms agreed to by both houses, next to the statute iteself, is

the most persuasive evidence of congressional intent. Sierra

Club v. Clark, 755 F.2d 608 (8th Cir. 1985); Monterey Coal Co.

federal Mine Safety and Health Review Comm'n, 743 F.2d 589 (7th

Cir. 1984). The report, cited by plaintiffs, states the

following in connection with this specific limitation upon

citizens' suits:

The-Conferees intend that the section
7002(b)(2)(B)(iv) prohibition be limited only
to the scope and duration of the court or
administrative order. For example, an
administrative order issued under section 106
of CERCLA or section 7003 of RCRA for surface
cleanup at a site would not bar an action
alleging that groundwater contamination at

AO 72A
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the site may present an imminent and
substantial endangerment.

1984-U.S. Code Cong. & Ad. News 5649, 5689.

The conference committee report indicates that the plaintiffs'

interpretation is the correct one. Because-they are not

challenging the scope of the already existing actions ordered by

the EPA, and seek only to add to those actions, their citizens'

suit may proceed.

G. Plaintiffs Have Not Set Forth a Cause of Action Under the CW£
For the Storm Drain Discharge But Have Done So For the Air
Shipping Tower.

As noted previously, Westinghouse cleaned grates used

in its manufacturing process by rinsing them off over a storm

drain on its property. The drain led into an unnamed tributary

of Rock Creek adjacent to its plant site. It also operated an

air shipping tower for awhile with the temporary permission of

DER. The tower drew hazardous substances out of the ground water

and discharged them into the tributary. Plaintiff contends that

both of these activities violated the CWA by emitting hazardous

substances into the waters of the United States. Westinghouse

contends that because the run off was into a storm drain, it did

not have to have a permit at "the time the drain was used, and

that Pennsylvania's permission to operate the air stripping tower

forecloses a claim for that activity.

Plaintiffs argue that the storm water run off is really

process waste water, not storm water, and subject to CWA control

18
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because the cleaning of the grates is a part of the

process. We disagree. The definition of "process waste wat

is as follows:

any water which, during manufacturing or
processing, comes into direct contact with or
results from the production or use of any raw
material, intermediate product, finished
product, by product, or waste product.

40 C.F.R. §117.1(j).

The water running through the storm drain does not meet this

definition because it did not come into direct contact with any

raw material, etc., during the manufacturing process. That

process was completed before the grates were cleaned. Since a

permit was not required for storm water point sources until at

least April 26, 1985, 49 Fed.Reg. 37,998 (1984), and under

proposed regulations not until December 31, 1985, 50 Fed. Reg.

9362 (.1985), defendant could not have violated CWA provisions

connection with any contaminated storm water ruiT'off.

We do, however, conclude that a violation can be found

in connection with the air stripping tower. While we can find no

authority for its conduct, DER. notified Westinghouse by letter

that it could for a temporary period operate the tower with

certain effluent limitations. Assuming that this letter could

have constituted a valid NPDES permit,^) Westinghouse

(3) An "NPDES permit" refers to the National Pollutant Discharge
Elimination System and permits issued pursuant to CWA. The DER
is authorized to issue such permits.

19
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apparently violated the terms of the "permit" in discharging

contaminated water. DER refused to extend permission any further

when water samples apparently revealed violations of its original

letter permit. Resolution of this issue can await a further

record because on the documents before us, we cannot decide what,

in fact, was the applicable standard Westinghouse had to meet in

operating the air stripping tower.

H. Group IV Plaintiffs Have Standing to Assert RCRA and CWA
Claims.

Group IV plaintiffs are "residential property owners

who do not presently have hazardous substances from the

Hunterstown Road site contaminating their wells, but are within

the zone of impact as defined by EPA ...." (Complaint, 1291).

Defendant asserts that they lack standing because they could not

have suffered an injury in fact without actual contamination of

-their property. We recently considered the standing issue in

Harrisburg Hospital v. Thornburgh, No. 84-1755 (M.D.^Pa. Aug. 27,

1985). There, we quoted from Duke Power Co. v. Carolina

Environmental Study Group, Inc., 438 U.S. 59, 72, 98 S.Ct. -2620,

2630, 57 L.Ed.2d 595, 610 (1978) as follows:

The essence of the standing inquiry is
whether the parties seeking to invoke the
court's jurisdiction have "alleged such a
personal stake in the outcome of the
controversy as to assure the concrete
adverseness which sharpens the presentation
of issues upon which the court so largely
depends for illumination of difficult

20
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^
^

constitutional questions." Baker v. Carr, .^^
369 U.S. 186, 204, 7 L.Ed.2d 663, 82 S.Ct. ^A
691 (1972). As refined by subsequent ^^F
reformulation this requirement of a "personal
stake" has come to be understood to require
not only a "distinct and palpable injury," to
the plaintiff, Warth v. SeLdin, 422 U.S. 490,
501, 95 S.Ct. 2197, 45 L.Ed.2d 343 (1975),
but also a "fairly traceable" causal
connection between the claimed injury and the
challenged conduct. Arlington Heights v.
Metropolitan Housing Dev. Corp., 429 U.S.
252, 261, 97 S.Ct. 555, 50 L.Ed.2d 450
(1977) .

Harrisburg Hospital, supra, slip op. at 8.

Additionally, the injury may be a threatened one. See ffa: : v.

Seldin, 422 U.S. 490, 96 S.Ct. 2197, 45 L.Ed.2d..343 (1975).

We have no doubt that the Group IV plaintiffs meet the

above criteria. They do not simply have an "interest" in the

problem as was the situation in Sierra Club v. Morton, 405 U.S.

727, 92 S.Ct. 1361, 31 L.Ed.2d 636 (1972), cited by defendant^ft

Rather, their claimed injury is a personal one since Jthey adjoin

land and water that have already been contaminated, and they seek

to prevent the threatened spread of the pollution to their own

land. They clearly have standing.

I. Plaintiffs May Seek Civil Penalties For Past Violations of
the CWA.

Westinghouse asserts that civil penalties can only be

sought in a citizens' suit for a violation of the CWA occurring

at the time of the filing of the complaint. The citizens' suit

provision of the CWA, provides in relevant part, as follows:

. *
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(a) Except as provided in subsection (b) -"V
of this section, any citizen may commence a .• _>Vx
civil action on his own behalf— • *&•?

' ̂
(i) against any person ... who is

alleged to be in violation of (A) an
effluent standard or limitation1 under this
subchapter or (b) an order issued by the
Administrator or a State with respect to
such a standard or limitation ....

33 U.S.C. §1365(a).

Because Westinghouse could not be alleged "to be in violation" at

the time of filing of the complaint, Westinghouse contends that

it cannot now be found liable for past violations of the Act,

citing Hamker v. Diamond Shamrock Chemical Co., 756 F.2d 392 (5th

Cir. 1985). Plaintiffs cite a number of cases which have reached

the opposite conclusion. See, e_.g_. Student Public Interest

Research Group of New Jersey, Inc. v. Monsanto Co., 600 F.Supp.

1474 (D. N.J. 1985); Chesapeake Bay Foundation v. Gwaltney of

Smithfield Ltd., 22 Env't. Rep. Cas. (BNA) 2121 (E.D. Va. 1985);

Sierra Club v. Raytheon Co., 22 Env't. Rep. Cas. (BNA) 1050 (D.

Mass. 1984).

We have carefully reviewed the cases cited by both

sides. We agree with those courts which have permitted civil

penalties for past violations. The court in Student Public

Interest Research Group stated it succinctly as follows:

The defendant argues that "in violation"
clearly refers to violations in the present,
that is, occurring no earlier than the date
of suit. The court does not believe that "in
violation" necessarily confines violations to
those presently or prospectively occurring.

22
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A plausible construction of the language is
that one is "in violation" and continues to
be "in violation" by having "violated." in
any event, however, the next paragraph of
§1365(a) quite specifically refers to the
court's power to impose civil penalties in
citizens' suits and contains no limiting time
frame. This would seem to defeat defendant's
argument.

600 F.Supp. at 1476.

J. Disposition of Plaintiffs' Motion.

In accordance with the foregoing discussion, we will

dispose of plaintiffs' motion as. follows. Initially, we note

that doing so has been made more difficult because plaintiffs

have failed to set forth a specific request for relief, seeking

only partial summary judgment generally. Havener's affidavit

concerns only the Westinghouse plant site. Based upon the

references contained in the affidavit,^) and defendant's

failure to contest the accuracy of the supporting documents,

plaintiffs have established that hazardous substances were stored

and eventually released into the soil and water at the

Westinghouse plant site (Havener affidavit, 55 3, 5, 9 and 11}.

Consequently, defendant Westinghouse is liable to neighbors at

(4) References to paragraph numbers of the affidavit shall be
for convenience and actually shall refer to the-document numbers
of the plaintiffs' appendix referred to in the affidavits.

23
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• -the site for response costs. Such response costs carî be

determined in a later, appropriate proceeding.»
We will issue an appropriate order.

William W. Caldwell
United States District Judge

Date: October / , 1985
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

DOUGLAS FISHEL, SR. , et al. ,
Plaintiffs ,

vs. : CIVIL ACTION NO. 85-0216

WESTINGHOUSE ELECTRIC : HADoicb ̂  ̂
CORPORATION, et al . , ™KK!SBURG, PA.

Defendants

DONALD
O R D E R PER ... ,

CLERK
AND NOW, this 4> day of October, 1985, it is ordered

that:

1. Plaintiffs' motion for partial summary
judgment is granted as to their first cause
of action. In all other respects, the motion
is denied.

2. Judgment is hereby entered for
plaintiffs on their first cause of action
against defendant, Westinghouse Electric
Corporation.

3. Defendant, Westinghouse Electric
Corporation's, motion for summary judgment is
hereby denied.

4. A scheduling conference will be held
with counsel in my chambers on Wednesday,
October 9, 1985 at 11:00 a.m. for the purpose
of scheduling discovery, joinder of parties,
the filing of motions, etc. With the
agreement of counsel this conference may be
held by telephone conference call, to be
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arranged and placed by counsel as they may
agree (782-3701). . J

William W. Caldwell
United States District Judge
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